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REGULATIONS 

Coast  Guard — National  Transportation 
Safety  Board  Marine  Casualty  Investiga¬ 
tions 

AGENCY:  Coast  Guard.  DOT. 

ACTION;  Final  rule. 

SUMMARY :  This  amendment  to  the 
marine  investigation  regulations  contains 
procedures  under  which  the  Coast  Guard 
and  the  National  Transportation  Safety 
Board  (NTSB)  investigate  marine  cas¬ 
ualties.  This  amendment  implements  a 
requirement  of  section  304  of  the  Inde¬ 
pendent  Safety  Board  Act  of  1974  (49 
U.S.C.  1901  et  seq.). 

EFFECTIVE  DATE :  This  amendment  is 
effective  on  January  3. 1978. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Captain  George  K.  Greiner.  Marine 
Safety  Council  (G-CMC/81).  Room 
8117,  Department  of  Transportation, 
Nassif  Building.  400  Seventh  Street, 
SW.,  Washington,  D.C.  20590,  202-426- 
1477. 

SUPPLEMENTARY  INFORMATION: 
On  December  30,  1976,  the  Coast  Guard 
published  a  proposed  rule  (41  FR  56833) 
concerning  these  amendments.  Inter¬ 
ested  persons  were  given  until  March  1, 
1977,  to  submit  comments. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  thi<;  rule  are:  Captain  Alfred  E. 
Hampton.  Pro.iect  Manager.  Office  of 
Merchant  Marine  Safety,  and  Lieutenant 
Edward  J.  Gill.  Jr.,  Project  Attorney, 
Office  of  the  Chief  Counsel. 

Discussion  of  Major  Comments  and 
Changes  to  Regulations 

Several  comments  requested  clarifica¬ 
tion  concerning  the  Coast  Guard's  inves¬ 
tigative  authority  as  a  result  of  these 
regulations.  A  new  §  4.40-3  has  been 
added  to  clarify  the  Coast  Guard’s  re¬ 
sponsibilities  to  investigate  marine  cas¬ 
ualties. 

The  purpose  of  the  regulations  in  the 
new  Subpart  is  to  describe  the  responsi¬ 
bilities  and  procedures  of  the  Coast 
Guard  and  the  NTSB  in  investigations 
under  the  Independent  Safety  Board  Act. 

One  comment  raised  the  question  of 
whether  the  definition  of  "major  marine 
casualty”  in  §  4.40-5  automatically  re- 
ouires  a  marine  board  of  investigation 
for  the  loss  of  a  mechanically  propelled 
vessel  of  100  or  more  gross  tons.  An  oc¬ 
currence  which  falls  within  the  definition 
of  “major  marine  casualty”  does  not 
automatically  require  a  marine  board 
investigation.  The  Coast  Guard  is  free 
to  conduct  any  type  of  informal  or 


formal  investigation  that  the  nature  of 
the  case  indicates. 

One  comment  requested  clarification 
as  to  whether  the  $500,000  damage  cri¬ 
terion  in  the  definition  of  "major  marine 
casualty”  in  §  4.40-5  includes  total  claims 
of  all  parties  or  refers  only  to  each  in¬ 
dividual  vessel.  The  comment  claimed 
that  if  it  refers  to  the  sum  total,  then 
the  figure  is  too  low  and  will  result  in 
frequent  major  marine  casualty  inves¬ 
tigations.  Casualty  statistics  for  the  six 
year  period  between  FY  1969  and  FY 
1975  indicate  an  average  of  80  cases  per 
year  satisfying  the  criteria  of  major  ma_- 
rine  casualties.  Of  these  80  cases,  less 
than  10%  were  in  the  major  marine  cas¬ 
ualty  category  due  to  the  monetary  cri¬ 
terion  alone.  The  $500,000  figure  is  con¬ 
sidered  justified,  and  is  not  a  major  fac¬ 
tor  in  determining  the  total  number  of 
cases. 

One  comment  objected  to  the  loss  of  six 
or  more  lives  being  used  as  a  criterion 
for  a  “major  marine  casualty.”  The  cri¬ 
teria  for  a  major  marine  casualty  were 
selected  by  the  NTSB  based  on  Coast 
Guard  casualty  statistics. 

One  comment  interpreted  the  regula¬ 
tions  as  providing  that  the  Board,  in 
some  cases,  rely  entirely  upon  data  gath¬ 
ered  by  the  Coast  Guard  rather  than  act¬ 
ing  as  an  impartial  party  in  arriving  at 
its  determinations.  The  commenter  be¬ 
lieves  that  the  Board  should  be  fully  in¬ 
volved  in  the  investigation  also.  The  reg¬ 
ulations  provide  for  active  participation 
by  the  Board  in  all  investigations  con¬ 
ducted  by  the  Coast  Guard  under  the 
Independent  Safety  Board  Act. 

Several  comments  concerned  the  pro¬ 
posed  §  4.40-30  procedures  for  Coast 
Guard  investigation.  The  comments 
questioned  w'hether  proposed  §  4.40-30 
(c)  permits  the  NTSB  to  participate  in 
every  investigation  conducted  by  the 
Coast  Guard  whether  or  not  the  casualty 
comes  under  the  Independent  Safety 
Board  Act.  Section  4.40-30  has  been  re¬ 
written  to  clarify  that  the  NTSB  may 
participate  only  in  Coast  Guard  inves¬ 
tigations  conducted  under  the  authority 
of  the  Independent  Safety  Board  Act. 

Paragraph  (b)  of  propo.sed  §  4.40-30 
has  been  deleted  because  the  powers  of 
the  Coast  Guard  officer  presiding  at  an 
investigation  are  set  out  elsewhere  in 
regulations. 

Section  4.40-30  has  been  rewritten  to 
clarify  the  type  of  report  given  to  the 
NTSB  by  the  Coast  Guard  after  the 
Coast  Guard  completes  its  investigation. 
The  section  has  also  been  rewritten  to 
clarify  what  the  Board  does  after  it  re¬ 
ceives  the  report. 

Other  minor  changes  are  being  made 
to  Part  4  in  order  to  make  existing  reg¬ 
ulations  consistent  with  the  new  regula¬ 
tions. 

Accordingly,  Part  4  of  Title  46  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

§  4.03-S  [Amended] 

1.  In  §  4.03-5,  by  adding  the  words 
"Except  as  defined  in  §  4.40-5,”  imme¬ 
diately  before  the  first  sentence. 


§  4.03—40  [Amended] 

2.  In  §  4.03-40,  by  adding  the  words 
"Except  as  provided  in  Subpart  4.40,” 
immediately  before  the  first  sentence. 

3.  By  adding  a  new  Subpart  4.40  to 
read  as  follows: 

Subpart  4.40 — Coast  Guard — National  Transpor¬ 
tation  Safety  Board  Marine  Casulty  Investigations 

Sec. 

4.40- 1  Purpose  and  applicability. 

4.40- 3  Relationship  to  Coast  Guard  marine 

Investigation  regulations  and  pro¬ 
cedures. 

4.40- 5  Definitions. 

4.40- 10  fb-ellmliiary  Investigation  by  the 

Coast  Guard. 

4.40- 15  Marine  casualty  Investigation  by 

the  Board. 

4.40- 20  Cause  or  probable  cause  determina¬ 

tions  from  Board  Investigation. 

4.40- 25  Coast  Guard  marine  casualty  inves¬ 

tigation  for  the  Board. 

4.40- 30  Procedures  for  Coast  Guard  Inves¬ 

tigation. 

4.40- 35  Records  of  the  Coast  Guard  and  the 

Board. 

Authority;  5  U.S.C.  662.  14  U.S.C.  2,  633, 
46  U.S.C.  239.  375,  416,  49  U.S.C.  1655(b)(1), 
lC03(a) (1) (E):  49  CPR  146(b). 

Subpart  4.40 — Coast  Guard — National 
Transportation  Safety  Board  Marine  Cas¬ 
ualty  Investigations 

§  4.40—1  Purpose  and  applicability. 

This  subpart  prescribes  the  joint  reg¬ 
ulations  of  the  National  Transportation 
Safety  Board  and  the  Coast  Guard  for 
the  investigation  of — 

(a)  A  major  marine  casualty,  as  de¬ 
fined  under  §4.40-5(d),  that  occurs  on 
the  navigable  waters  (internal  waters  or 
territorial  sea)  of  the  United  States  or 
that  involves  a  vessel  of  the  United 
States,  except  one  involving  only  public 
vessels:  and 

(b)  A  casualty  involving  public  and 
non-public  vessels. 

§  4.40—3  Rclaliondiip  to  Coa.«t  Guard 
marine  invesitigation  regulations  and 
procedures. 

(a)  The  Coast  Guard’s  responsibility 
to  investigate  marine  casualties  is  not 
eliminated  nor  diminished  by  the  regula¬ 
tions  in  this  Subpart. 

(b)  In  those  instances  where  the  Na¬ 
tional  Transportation  Safety  Board 
conducts  an  investigation  in  which  the 
Coast  Guard  also  has  responsibility 
under  R.S.  4450  (46  U.S.C.  239) ,  the  pro¬ 
ceedings  are  conducted  independently 
but  so  as  to  avoid  duplication  as  much 
as  possible. 

§  4.40—3  Definitions. 

As  used  in  this  subpart: 

(a)  “Act”  means  Title  III  of  Pub.  L. 
93-633,  the  Independent  Safety  Board 
Act  of  1974,  (49  U.S.C.  1901,  et  seq.) . 

(b)  “Board”  means  the  National 
Transportation  Safety  Board. 

(c)  “Chairman”  means  the  Chairman 
of  the  National  Transportation  Safety 
Board. 

(d)  “Major  marine  casualty”  means  a 
casualty  involving  a  vessel,  other  than  a 
public  vessel,  that  results  in — 

(1)  The  loss  of  six  or  more  lives: 
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(2)  The  loss  of  a  mechanically  pro¬ 
pelled  vessel  of  100  or  more  gross  tons; 

<3)  Property  damage  initially  esti¬ 
mated  at  $500,000  or  more;  or 

(4>  Serious  threat,  as  determined  by 
the  Commandant  and  toncurred  in  by 
the  Chairman,  to  life,  property,  or  the 
environment  by  hazardous  materials. 

(e)  “Public  vessel”  means  a  vessel 
owned  by  the  United  States,  except  a 
vessel  to  which  the  Act  of  October  25, 
1919.  C.82.  (41  Stat.  305,  46  U.S.C.  363) 
applies. 

(f)  “Vessel  of  the  United  States” 
means  a  vessel — 

(1)  Documented  or  required  to  be 
documented  under  the  law's  of  the  United 
States; 

(2)  Owned  in  the  United  States;  or 

(3)  Owned  by  a  citizen  or  resident  of 
the  United  States  and  not  registered 
under  a  foreign  flag. 

§1.10—10  Pri'liniinary  liy 

liu'  Cou<.|  (hiaril. 

(a)  The  Coast  Guard  conducts  the 
preliminary  investigation  of  marine 
casualties. 

(b»  The  Commandant  determines 
from  the  preliminary  investigation 
whether — 

(1)  The  casualty  is  a  major  marine 
ca.sualty;  or 

(2)  The  casualty  involves  public  and 
non -public  vessels. 

(C)  The  Commandant  notifies  the 
Board  of  a  casualty  described  in  para¬ 
graph  (b)  of  this  section. 

§  1.10— 1.1  Marino  oaxiially  itnoxliaalinii 
hy  liu*  Itourd. 

The  Board  may  conduct  an  investiga¬ 
tion  under  the  Act  of  any  major  marine 
casualty  or  any  casualty  involving  pub¬ 
lic  and  non -public  vessels  und?!-  the 
Board’s  rules  of  practice  for  surface 


transportation  accident  hearings  in  49 
CFR  Part  845. 

§  1.10—20  Cau.'O  »»r  proliaMo  oaiixo  do- 
torminaliunx  from  Board  iiivosli"u> 
lion. 

After  an  investigation  conducted  by 
the  Board  under  §  4.40-15,  the  Board  de¬ 
termines  cause  or  probable  cause  and 
issues  a  report  of  that  determination. 

§1.10— 2.>  (ioaxi  Guard  marine  ea»uall> 
inve.sligation  for  llie  Board. 

(a)  If  the  Board  does  not  conduct  an 
investigation  under  §  4.40-15,  the  Coast 
Guard,  at  the  request  of  the  Board,  may 
conduct  an  investigation  under  the  Act 
unless  there  is  an  allegation  of  Federal 
Government  misfeasance  or  nonfea¬ 
sance. 

(b)  Tlie  Board  requests  the  Coast 
Guard  to  conduct  an  investigation  under 
paragraph  (a)  of  this  section  within  48 
hours  of  receiving  notice  under  §  4.40-10 

(c) . 

(c)  The  Coast  Guard  advises  the  Board 
within  24  hours  of  receipt  of  a  request 
under  paragraph  (b)  of  this  section 
whether  the  Coast  Guard  will  conduct  an 
investigation  under  the  Act. 

§1.10—30  Prorodiirf.x  for  (!«i;i»l  (^iiurd 
iiivi-xtisaliuii. 

(a>  The  Coast  Guard  conducts  an  in¬ 
vestigation  under  §  4.40-25  using  the 
procedures  in  46  CFR  4.01-1  through 
4.23-1. 

<bi  The  Board  may  designate  a  person 
or  persons  to  participate  in  every  phase 
of  an  investigation,  including  on  Scene 
investigation,  that  is  conducted  under 
the  provisions  of  Subpart  4.40-25  of  this 
part. 

<c)  Consistent  with  Coast  Guard  re¬ 
sponsibility  to  direct  the  course  of  the 
investigation,  the  person  or  persons  des¬ 
ignated  by  the  Board  under  paragraph 
( b »  of  this  section  may ; 


G)  Make  recommendations  about  the 
scope  of  the  investigation. 

( 2 )  Call  and  examine  witnesses. 

(3)  Submit  or  request  additional  evi¬ 
dence. 

(d>  The  Commandant  provides  a  rec¬ 
ord  of  the  proceedings  to  the  Board  of  an 
investigation  of  a  major  marine  casualty 
under  paragraph  (a)  of  this  section. 

(e>  The  Board,  under  the  Act,  makes 
its  determination  of  the  facts,  condi¬ 
tions,  circumstances,  and  the  cause  or 
probable  cause  of  a  major  marine  casu¬ 
alty  using  the  record  of  the  proceedings 
provided  by  the  Commandant  under 
paragraph  (d)  of  this  section,  and  any 
additional  evidence  the  Board  may  ac¬ 
quire  under  its  own  authority. 

'  f )  An  investigation  by  the  Coast 
Guard  under  this  section  is  both  an  in¬ 
vestigation  under  the  Act  and  under  R  S. 
4450  (46  U.S.C.  239) . 

§4.10-3.3  B  orords  of  the  Goaxt  Guard 
and  tho  Board. 

<ai  Records  of  the  Coast  Guard  made 
under  §  4.40-30  are  available  to  the  pub¬ 
lic  under  49  CFR  Part  7. 

<b»  Records  of  the  Board  made  under 
§5  4.40-20  and  4  40-30  are  available  to 
the  public  under  49  C:FR  Part  801. 

(5  U.S.C.  552,  14  u  se.  2,  633.  46  U.S.C.  239. 
375.  416.  49  US  C.  1655(b)n).  1903(a)(1) 
(E);  49  CFR  1.46(b).) 

Note. — The  Coast  Guard  has  determined 
that  thi.s  document  does  not  contain  a  major 
proposal  requiring  preparation  of  an  Eco¬ 
nomic  Impact  Statement  under  E.Kecuttve 
Order  11821,  as  amended,  and  OMB  Circular 
A-107. 

Dated;  November  3, 1977. 

O.  W.  Siler, 

Admiral,  U.S.  Coast  Guard 
.  Commandant. 

(FR  Doc.77-34462  Filed  11-30-77,3:45  am] 
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